Building Inspector Refresher Training

AGENDA

. Time | Topic Sl | Section | Min,
8:00 Administrative items 20
8:20 Introduction and Background on Asbestos and CA definitions A 20
8:40 Potential Health Effects Related to Asbestos Exposure B 20
9:00 Functions/Qualifications and Role of Inspectors C 15
9:15 | Legal Liabilities and Defenses D 20
9:35 Understanding Building Systems E 15
9:50 Public/Employee/Building Occupant Relations F 15

10:05 | Pre-inspection Planning and Review of Previous Inspection G 20
Records

10:25 Inspection for Friable and Non-friable ACCM and Assessing the H 20
Condition of Friable ACCM

10:45 Bulk Sampling and Documentation of Asbestos | 20

11.05 Inspector Respiratory Protection and Personal Protective J 20
Equipment

11:25 Recordkeeping and Writing the Inspection Report K 15

11:40 | Regulatory Review including Cal/OSHA Regulations L/N 20

12:00 Dismissal (Lunch for MP Refresher students)

Note: The above times are estimates. California applicable regulations and the function and

roles of California Certified Asbestos Consultants and Site Surveillance Technicians will be

included in the above as appropriate. Some topics/sections require more time, others less. The

Asbestos Reference Manual includes a wealth of current information and specific regulations that

apply to Asbestos including the registration requirements for CAC, SST and DOSH registration.

Students are expected to participate and share information in this review. Breaks will be
approximately 10 minutes each hour.

(Instructors: Remember that this is a review class and each student should be able to elaborate

on the points offered with either experience from a previous class on from on-the-job experience.

The requirements placed on school employees differ from the non school employee as well as

‘those consultant that perform work in schools (K-12). Also included in the instructor manual are
references to Title 8, California Code of Regulations (Cal/OSHA), other California Codes as well

as EPA and OSHA. Itis important to cover the California specific and local air quality district
rules and ordinances with all students. The asbestos crossword puzzle provides an excellent

discussion tool and you are encouraged to consider using it.)
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SECTION A: BACKGROUND INFORMATION ON ASBESTOS

HISTORICAL PERSPECTIVE

The word asbestos is derived from a Greek adjective meaning inextinguishable. The "miracle mineral’ as it
was referred to by the Greeks, was admired for its soft and pliant properties, as well as its ability to withstand
heat. Asbestos was spun and woven into cloth in the same manner as cotton. It was also utilized for wicks in
sacred lamps. Romans likewise recognized the properties of asbestos and it is thought that they cleaned
asbestos tablecloths by throwing them into the flames of a fire.

From the time of the Greeks and Romans in the first century until its re-emergence in the eighteenth century,
asbestos received little attention or use. It was not available in large amounts until extensive deposits were
discovered in Canada in the late 1800’s. Following this discovery, asbestos emerged as an insulating
component in thermal system insulation for boilers, pipes and other high temperature applications and as a
reinforcement material for a variety of products.

CHARACTERISTICS OF ASBESTOS

Asbestos is a naturally occurring mineral. It is distinguished from other minerals by the fact that its crystals
form long, thin fibers. Deposits of asbestos are found throughout the world. The primary sites of commercial
production are the Commonwealth of Independent States, Canada, China, Brazil, Zimbabwe, and South
Africa. Asbestos is also mined commercially in limited quantities in the United States, in California and
Vermont.

Asbestos minerals are divided into two groups - serpentine and amphibole. The distinction between groups
is based upon a mineral’s crystalline structure - serpentine minerals have a sheet or layered structure,
amphiboles have a chain-like crystal structure.

Chrysotile is the only asbestos mineral in the serpentine group. The serpentine rock is California’s State
Rack. It is the most commonly used type of asbestos and accounts for approximately 85% of the asbestos
found in buildings in the United States. Chrysctile is commonly known as “white asbestos," so named for its
natural color.

Five types of asbestos are found in the amphibole group. Amosite the second most likely type to be found in
buildings is often referred to as “brown asbestos.” It accounts for approximately 15% on the installed
asbestos, most commonly found in area where protection from high heat is needed. As you might assume,
in its natural state amosite is brown in color.

Crocidolite, “blue asbestos,” is also an amphibole. Crocidolite was used in high temperature insulation
applications. Itis not common to find crocidolite asbestos in installed products.

The remaining three types of asbestos in the amphibole group are anthophyllite, tremolite, and actinolite.
These varieties are of little commercial value. Occasionally they are found as contaminants in asbestos
containing materials.
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Once extracted from the earth, asbestos containing rock is crushed, milled (ground) and graded. This
produces thread-like fibers of material. What actually appears as a fiber is an agglomeration of hundreds or
thousands of fibers, each of which can be divided even further into microscopic fibrils.

USES OF ASBESTOS .

Asbestos has been used in literally thousands of products. Collectively, these are frequently referred to as
asbestos-containing material (ACM). Asbestos gained widespread use because it is plentiful, readily
available, and low in cost. Because of its unique properties - fire resistance, high tensile strength, poor heat
and electrical conductivity, and being generally impervious to chemical attacks - asbestos proved well suited
for many uses in the construction trades.

One of the most common uses for asbestos is as a fire proofing material. It was sprayed on steel beams;
columns and decking that were used in construction of multi-storied buildings. This application prevented
these structural members from warping or collapsing in the event of fire. Chrysotile was the most commonly
used asbestos constituent in sprayed-on fireproofing, Asbestos comprised 5-95 percent of the of the
fireproofing mixture and was used in conjunction with materials such as vermiculite, sand, cellulose fibers,
gypsum and a binder such as calcium carbonate. These materials are soft and may be fluffy in appearance
and to the touch. They vary in color from white to dark gray, and occasionally they have been painted or
encapsulated with a clear or colored sealant. The material may be exposed or concealed behind a
suspended ceiling. Application to structural members (beams and columns) often resulted in some material
being sprayed on walls and ceilings as well. This is referred to as overspray.

Asbestos is added to a variety of building materials to enhance strength. It is found in concrete and concrete-
like products. Asbestos containing cement products generally contain Portiand cement, aggregate, and
chrysotile fibers. The asbestos content may range up to 50 percent by weight depending on the use of the
product. Asbestos cement products are used as siding and roofing shingles; as wallboard; as corrugated
and flat sheets for roofing, cladding, and partitions; and as pipes. Asbestos has also been added to asphalt,
vinyl and other materials to make products like roofing felts, exterior siding, floor tile, joint compounds and
adhesives.

Fibers in asbestos cement, asphalt, and vinyl are usually firmly bound in the matrix and will be released only
if drilling, cutting, or sanding mechanically damages the material, for example. Roofing shingles and siding
may also show slow deterioration due to weathering.

As an insulator, asbestos received widespread use for thermal insulation and condensation control. It was
usually spray applied, trowel applied, or factory installed on or within equipment.

Asbestos proved valuable as a component of acoustical plaster. The material was applied by trowel or by
spraying on ceilings and sometimes walls. It varies in color from white to gray -rarely was it painted as a
noticeable loss of acoustical value occurs. Similarly, as a decorative product, asbestos was mixed with other
materials and sprayed on ceilings and walls to produce a soft, textured appearance.
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FRIABLE VS. NONFRIABLE ACM

The U.S. Environmental Protection Agency (EPA) distinguishes between friable and nonfriable forms of
ACM Friable ACM contains more than 1% asbestos and can be “crumbled, pulverized, or reduced to powder
by hand pressuré when dry.” Friable also includes “previously nonfriable material after such previously
nonfriable material becomes damaged to the extent that when dry it may be crumbled, pulverized or reduced
to powder by hand pressure.” Other things being equal, friable ACM is thought to release fibers into the air
more readily; however, many types of nonfriable ACM can also release fibers if disturbed.

CATEGORIES OF ASBESTOS-CONTAINING BUILDING MATERIALS
EPA identifies three categories of ACM used in buildings:

e Surfacing Materials - ACM sprayed or troweled on surfaces (walls, ceilings, and structural members) for
acoustical, decorative, or fireproofing purposes. This includes plaster and fireproofing insulation.

e Thermal System Insulation - Insulation used to inhibit heat transfer or prevent condensation on pipes,
boilers, tanks, ducts, and various other components of hot and cold water systems and heating,
ventilation, and air conditioning (HVAC) systems. This includes pipe lagging, pipe wrap; block, batting
and blanket insulation; cements and “muds”;, and a variety of other products such as gaskets and ropes

e Miscellaneous Materials - Other, largely nonfriable products and materials such as floor tile, ceiling tile,
roofing felt, concrete pipe, outdoor siding, and fabrics.

While it is often possible to “suspect” that a material or product is or contains asbestos by visual
determination, actual determinations can only be made by instrumental analysis. The EPA requires that the
asbestos content of suspect materials be determined by collecting bulk samples and analyzing them by
polarized light microscopy PLM). The PLM technique determines both the percent and type of asbestos in
the bulk material.

However, some of these materials do not have to be inspected and inventoried under the Asbestos Hazard
Emergency Response Act (AHERA) Rule. Asbestos-containing building materials (ACBM) as defined by the
Rule excludes materials installed outside a building (e.g., roofing felt and siding) and most fabric materials.

Currently, there is considerable discussion regarding the ability to analyze vinyl asbestos floor tile (VAT)
using PLM. Analysts have reported that the lower limit of detection is greater for floor tile than for other
materials. They estimate the limit of detection is closer to 2 5% or 3%. While it is reported that the EPA is

~ aware of this problem, they have not required any additional testing of VAT. One reason the asbestos is
difficult to detect in VAT is that it is very finely ground and bound in a very tight matrix, making it difficult to
separate the asbestos from the other products.

The decision to have a sample analyzed by Transmission Electron Microscopy (TEM) is a decision based on

economics and the potential for disturbance of the VAT in question. The facility owner and the Management
Planner should be involved in the decision process.
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SECTION B: POTENTIAL HEALTH EFFECTS RELATED TO ASBESTOS EXPOSURE

EVIDENCE OF HEALTH RISKS

To understand the health risks associated with a substance such as asbestos, scientists evaluate data
compiled from clinical, epidemiological, and laboratory studies. Clinical data ordinarily provide the first
indication that a substance may have adverse effects on the body. Physicians observe a pattern of
symptoms, or the presence of a disease, which appears to be linked with a particular activity, or exposure to

" a particular substance. Such observations lead to a hypothesis that the activity or substance caused the
symptoms or the observed disease. Epidemiologists will then undertake an investigation to attempt to
confirm the hypothesis. If an association between the symptoms, or disease, and the activity or substance
appears to be substantiated, laboratory studies are undertaken. Should animal response to the substance
produce effects similar to that observed in humans, the case for an association is strengthened.

Most of the information on the health effects of exposure to asbestos has been derived from studies of
workers exposed to asbestos in the course of their occupation. Asbestos fiber concentrations for such
workers are many times higher than those encountered by the general public, or by most workers in
buildings with asbestos-containing material (ACM). Because their exposure was much higher, asbestos
workers will have a much higher incidence of asbestos-related diseases than people who live or work in
buildings with ACM will. This is known as the dose-response effect. However, people in buildings with ACM
are still likely to experience higher risks than the public at large. Unfortunately, the available data does not
allow us to reliably estimate the actual risk.

Because asbestos fibers appear to be ubiquitous, virtually everyone is exposed to some extent. During
autopsy, asbestos fibers have been detected in the lungs of most urban residents. Exposure of the general
public is troublesome because we are talking about a large population, which includes unhealthy as well as
healthy persons. Moreover, exposure may begin during childhood, leaving a long period for the
manifestation of asbestos-related disease. Furthermore, asbestos may enhance the carcinogenic effects of
other materials. Any additional exposure to asbestos caused by living or working in buildings with ACM
should thus be avoided.

Despite epidemiological studies of workers and laboratory studies of animals, questions remain about which
properties of asbestos are responsible for the adverse health effects. It is not known whether the particular
properties which produce one disease, for example, lung cancer, are the same as those which produce
another disease, such as asbestosis. Which conditions of exposure are most likely to lead to adverse health
effects have not been positively identified. Some characteristics that appear to be important are the physical
size of fibers (long, thin fibers seem to be the most toxic) and their durability. The variation in chemical
composition among different types of asbestos does not appear to be as important as differences in physical
properties. However, the Environmental Protection Agency (EPA) believes that current evidence is not
sufficient to say that one type is any more toxic than another type.

Some natural substances other than asbhestos seem to have health effects similar to those of asbestos. For

example, erionite, a fibrous form of a mineral called zeolite, induces mesothelioma in test animals. Persons
living in central Turkey, where this substance is found, are reported to have a higher than expected incidence
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of several diseases associated with asbestos. These include mesothelioma, previously believed to be
caused exclusively by asbestos.

Exposure to man-made mineral fibers, such as fibrous glass and ceramic materials is relatively recent.
Occupational exposure levels have not been as high as asbhestos exposure. However, some epidemiological
data do suggest that diseases of the respiratory tract, such as pulmonary fibrosis and lung cancer, may
result from long-term exposure to these fibers if the fibers are thin. It is generally accepted that many of these
replacement insulation products have a thicker fiber diameter, which makes them less respirable than the
very thin fibers of the asbestos minerals. However, as manufacturing and extruding processes advance,
some of these manufactured minerals are achieving thinner, more respirable diameters.

THE RESPIRATORY SYSTEM
To be a significant health concern, asbestos fibers must be inhaled.

Inhaled air passes through the nose, where moisture and tiny hairs filter dust it then passes down the throat
where air is also humidified. Air continues into the trachea, a tube supported by rings of cartilage. Just
above the heart, the trachea divides into two bronchi. Each bronchus leads into a lung where it subdivides
into bronchioles and smaller air tubes, giving the appearance of an upside down tree. The tiniest tubes end
in globular air sacs, or alveoli.

The actual exchange of gases-respiration-takes place in the alveoli. There, blood vessels only one cell thick
allows oxygen and carbon dioxide to trade places. The carbon dioxide is exhaled back up the respiratory
tract; the blood picks up fresh oxygen and transports it throughout the body.

The lungs, cone-shaped, balloon-like, elasticized tissue, are located on either side of the chest. A double
layer of membrane, or pleura encases each lung. One layer is attached to the lung, the other to the rib
cage. Space and fluid between the two layers enable the lungs to expand and contract in the chest cavity
without friction. To visualize this association, think of two panes of glass with a drop of water between them.
The pieces of glass, like the linings, slide easily across each other, but are difficult to pull apart. When we
breathe in, the diaphragm stretches out flat and muscles between the ribs contract with it, pulling the ribs up
and out. This expands the chest cavity, creating a vacuum between the linings that expands the lungs and
sucks in air. When breathing out, the diaphragm and rib cage muscles relax, the ribs fall in and down, and
the lungs contract and push out the carbon dioxide and unused oxygen.

The respiratory system is sensitive to bacteria, viruses, and many airborne particles that can be inhaled.
Reactions to these irritants can disrupt the functioning of the system, resulting in many ailments including the
following: the common cold, hay fever sinusitis, sore throat, acute or chronic bronchitis, emphysema, and
lung cancer.

The body has several mechanisms by which it filters the air it breathes. The tiny hairs in the nose filter out
the dust and airborne particles. Like the nose, the trachea and the bronchi are lined with small fine "hairs”
called cilia. Together with mucous secreted by celis lining the airways, cilia trap particles and help prevent
respiratory infections. The cilia beat in an upward direction sweeping foreign particles up to the back of the
mouth where they are expelled or swallowed. Enzymes called lysozymes in the mucous cells also attack
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viruses and bacteria. Microbes that slip through are usually handled by white blood cells called
macrophages that envelop and eat these invaders in the lung.

Cigarette smoking temporarily paralyzes the cilia. If smoking continues long enough, the cilia whither and
die. They are never replaced. The efficiency of the cilia is replaced by smoker’s inefficient cough, which
attempts to rid the respiratory tract of foreign particles and excess mucous.

DISEASES ASSOCIATED WITH ASBESTOS EXPOSURE

The Greeks and Romans observed the adverse health effects in the first century. They noted a breathing
problem in slaves weaving asbestos cloth. Modern knowledge linking asbestos and a lung disease called
asbestosis dates to 1900. Autopsy reports from 1938 — 1949 indicated that a large number of persons who
died with asbestosis also had lung cancer. In the 1960's the link between asbestos and a rare form of
cancer called mesothelioma was established. These diseases are discussed below.

Asbestosis is a scarring (fibrosis) of the lung. The scarring impairs the elasticity of the lung tissue and
hampers its ability to exchange gases. This leads to inadequate oxygen intake to the blood. The disease
restricts breathing leading to decreased lung volume and it increases resistance in the airways. These last
two impairments make the actual act of breathing difficult. It is a slowly progressive disease with a latency
period of 10-20 years. Asbestosis is irreversible and may progress even after exposure to asbestos has
ceased. The earliest symptom of asbestosis is often coughing. As the disease progresses, shortness of
breath upon exertion is noted. Changes in pulmonary function (lung function), rales (crackling sounds in the
lower half of the lung), and clubbed fingers are disease markers. As the disease advances, x-rays of the
chest will help demonstrate the incidence of fibrosis, although a lung biopsy provides the only definitive
diagnosis. Relatively high doses of exposure are needed before asbestosis is observed. While there is no
cure for asbestosis, anyone suffering with the disease should be removed from further exposure as more
disabling fibrosis can be prevented by eliminating further inhalation of asbestos fibers.

Lung cancer is a malignant tumor of the bronchi covering. The tumor grows through surrounding tissue
invading and often obstructing the air passages. The earliest symptom is often a persistent cough; a physical
exam may attribute the symptoms to chronic bronchitis. Chest x-rays sometimes show shadows that indicate
tumors and enlarged lymph nodes. However, the definitive diagnosis of lung cancer is based upon
microscopic examination of lung tissue. The time between exposure to asbestos and the occurrence of lung
cancer is typically 20 years. Although there are many causes of lung cancer, a clear increase in risk has
been found among people who work with asbestos. Moreover, there is no threshold or limit of exposure
below which the risk of lung cancer is not increased.

Mesothelioma is a cancer of the mesothelium, the lining of the chest or the lining of the abdominal wall. It is
considered to be a marker disease for asbestos exposure. Early stages are associated with few symptoms.
By the time it is diagnosed, it is almost always fatal. Effective therapy does not exist. There is no exposure
threshold for mesothelioma. This is suggested by the observation that family members of asbestos-exposed
workers have developed mesothelioma. Presumably, cleaning the clothes of the exposed worker exposed
these individuals to asbestos dust and led to the disease. Studies indicate that crocidolite asbestos exposure
is more closely linked to mesothelioma than other types of asbestos. However, it is very uncommon for an
ashestos-exposed individual to be exposed to only one of the asbestos minerals. Similar to other asbestos-
related diseases, mesothelioma has an extended latency period of 20-40 years.
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Other diseases and adverse health effects have been noted among the population exposed to asbestos
fiers. Increased incidence of non-respiratory cancers has been observed in some recent epidemiological
studies. Cancers of the larynx, esophagus, stomach, colon-rectum, kidney, and pancreas are present at
slightly higher than predicted levels. An abnormality found on x-rays of persons exposed to asbestos is
pleural plaque, a fibrous thickening of the lining of the chest cavity. These are usually not symptomatic of
asbestos diseases and require no treatment. However, they tend to increase the statistical likelihood of
eventually developing lung cancer. Pleural plaques are found in exposed workers as well as in their family
members.

Plaques are also found in people living near mines, shipyards, and manufacturing plants where asbestos is
or was utilized.

SYNERGISTIC RELATIONSHIP BETWEEN ASBESTOS AND SMOKING

Cigarette smoking is the single most important known cause of lung cancer in humans. People who smoke
20 cigarettes per day increase their risk of developing Iung cancer by ten-fold (10X) when compared to the
non-smoker. Workers exposed to the same level of asbestos as insulation workers historically increase
their risk of developing lung cancer by five-fold (5X). These two factors working together have a synergistic
effect; the smoker exposed to asbestos fibers is at least fifty times (50X) more likely to develop lung cancer
than the general public.
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SECTION C: FUNCTIONS, QUALIFICATIONS, AND THE ROLE OF BUILDING INSPECTORS

FUNCTIONS

Two U.S. Environmental Protection Agency regulations require the use of accredited Building Inspectors
when conducting an inspection for the presence of asbestos. The Asbestos Hazard Emergency Response
Act (AHERA), promulgated in 1986, requires that all schools, grades K-12, be inspected for the presence of
asbestos-containing building material (ACBM). This inspection must be conducted by an individual
accredited as a Building Inspector whose work will provide the basic information upon which an AHERA-
accredited Management Planner will estimate the degree of current or potential hazard posed by the ACBM,
and develop a plan for managing the ACBM. The Asbestos School Hazard Abatement Reauthorization Act
(ASHARA), promulgated in 1990 and effective as of November 1992, requires that any asbestos inspection
conducted in a public or commercial building be performed by an accredited Building Inspector. In both
instances the Building Inspector will be responsible for (1) determining whether ACBM is presentin a
building and (2) assessing the physical characteristics of the ACBM within the building.

California regulations require both Certified Asbestos Consultants and Site Surveillance Technician be
currently certified as a Building Inspection under AHERA. Cal/OSHA accredits training providers offering this
course in California. If one hopes to utilize this training in California, the training provider would have to be
approved by Cal/OSHA.

OVERVIEW OF THE INSPECTION PROCESS

A building inspection involves (1) an investigation of records (including previous surveys, plans,
specifications, and other documents) for the identification of ACBM, (2) a physical and visual inspection of
the building for suspect materials, (3) sampling and analyzing suspect materials to test for asbestos, and (4)
assessing the condition and location of the ACBM and other characteristics of the building. More specifically,
the inspection process consists of the following steps:

« Review architectural and “as-built" (record) plans, work change orders, and other records for the
specification of any materials, which contain asbestos.

e Inspect the building for friable materials, and materials or products which are likely to contain asbestos.

o Delineate homogeneous sampling areas and develop a sampling plan for bulk samples (or assume
suspect material contains asbestos).

e Collect samples and have them analyzed for asbestos by an accredited laboratory.
e Collect information on the physical condition and location of all ACBM or other characteristics of the

building that may affect the likelihood that ACBM may be disturbed and those fibers may be released and
disturbed.
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SECTION D: LEGAL LIABILITIES OF INSPECTORS

INTRODUCTION

Inspectors are exposed to liability due to the critical role they play in the asbestos management process.
The inspection report will be the basis for all subsequent actions taken by a facility manager to control
asbestos-containing materials. The assessment report provides guidance for the development of operations
and maintenance strategies, the determination of response actions, and it is an integral part of any
management plan.

If an Asbestos Inspector fails to properly identify an area of asbestos-containing material in a facility, or
improperly assesses its condition, liability under several scenarios is possible. The facility owner may initiate
a claim against the Inspector for breach of contract. Occupants of the facility who are exposed to asbestos
as a direct result of a faulty assessment may claim personal injury. Contractors who proceed in reliance on a
deficient assessment could sue the Inspector for injuries suffered as a result of exposures, delay or lost
profits when they are surprised by the discovery of asbestos. If the facility owner were sued as a result of a
deficient assessment, the Inspector would almost certainly become involved in the litigation as a third-party
defendant.

LIABILITY OF INSPECTORS

The Inspector faces three areas of potential liability: regulatory, criminal, and civil.

REGULATORY LIABILITY

An Inspector can be held liable for non-compliance with federal, state or local regulations. Consistent with the
hazardous nature of asbestos, any assessment for the presence of asbestos is understood to be a critical
task. Therefore, regulatory agencies on all levels have adopted diverse and explicit regulations concerning
the performance of asbestos assessments.

A primary area is the compliance with Inspector certification requirements. Not only must the Inspector take
an EPA approved course and pass an examination as required by the federal government, he or she must
also often comply with state, county and local regulations for certification. Other regulations that the Inspector
must comply with relate to the use of respirators and protective clothing while conducting an inspection.

The failure to comply with regulations can result in both fines and revocation of inspectidn certifications.
These actions are taken by an administrative agency, such as the Environmental Protection Agency (EPA).
Any arguments made by an Inspector against the administrative penalty must first be argued before a
hearing officer. It is very difficult to successfully overturn an administrative penalty in an administrative
hearing. Only after "exhausting administrative remedies" could an Inspector obtain relief from an
administrative action by going to court.
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Simply stated, failure by an Inspector to follow regulations can lead directly to administrative sanctions from a
variety of government agencies. Once the sanctions are assessed, it is difficult for an Inspector to
successfully overturn any administrative penalties.

CRIMINAL LIABILITY

Although remote, it is possible for an Inspector to be held criminally liable. In the criminal context, it is the
government that is prosecuting the action. Importantly, a criminal conviction is very serious and may involve
both fines and incarceration. A criminal conviction will also result in a record.

To be held criminally responsible, the Inspector must meet two elements. First, the Inspector must know his
actions are wrong. Second, the Inspector must perform a guilty act. An example would be the Inspector who
consciously failed to define the asbestos content of a material, was aware that the material was suspect, and
was aware that his action would lead directly to extensive contamination and exposure. In this context, a
District Attorney may choose to prosecute a criminal action.

CIVIL LIABILITY

Civil actions involve a suit by a private party against a private party. In contrast, both the Administrative and
Criminal contexts involve employees of a government initiating a legal action. By far, civil liability is the
greatest source of potential liability to the Inspector.

Civil liability includes actions based on contractual and tort theories.

Contractual Liability

The Inspector is liable for breach of contract if the services are not performed in accordance with the explicit
and implicit meaning of the agreement. A contract need not be written to be enforceable; contracts can be
oral as well as implied by a court from the behavior of the parties. If a court finds that there was mutuality of
obligation, a meeting of the minds, and that the agreement is not against public policy, the court will attempt
to strictly enforce a contract. In a contract action, the court will look to the agreement to determine the intent
of the parties. The court will then enforce a contract in order to avoid unjust enrichment and in an attempt to
place the parties in the position they would have been in had the agreement been performed faithfully. In
terms of remedies, the court will assess financial awards; it is very rare that the court will order the parties to
specifically perform the agreement.

When a contract is written, the court will first decide if the written agreement was intended to embody the
entire agreement. If the court decides that the contract integrates the entire agreement between the parties,
the court will focus only on the language of the contract to determine the rights of the parties. In this context,
any attempt by a party to contradict the explicit terms of the contract with testimony regarding oral promises
or representations will fail. The court will strictly interpret the written agreement.

Contractual liability is one of the greatest sources of liability facing an Inspector. The number of contract

actions is a direct result of poor drafting of both proposals and contracts. Reliance on "boilerplate” language
in proposals and contracts is the single most common reason for arguments, which lead, to lawsuits alleging
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